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what are the main elements   
of the letter of undertaking?
The exporter undertakes to provide the Federal Gov

ernment and the financing bank with certain information 

on the export transaction of relevance for the buyer 

 credit guarantee. At the same time, the exporter declares 

its willingness to assume liability towards the Federal 

Government if, in the event of a claim, the Federal Gov

ernment is required to indemnify the bank in cases in 

which the exporter itself would not be entitled to an in 

demnification due to a breach of duty under a supplier 

credit guarantee. 

This is the case, for example, if the export transaction 

has arisen as a result of bribery, the exporter has mis

represented the origin of the goods included in the  

delivery to be financed or the foreign buyer fails to repay 

the loan on the grounds of defective or incomplete per

formance of the delivery or service contract, meaning 

that warranty claims arise under the export contract.

what particular factors must be observed  
in connection with the subcontractor’s
letter of undertaking?
The subcontractor’s letter of undertaking has been cre

ated for the purpose of extending the right of recovery to 

include the main exporter’s subcontractor(s) if its credit

worthiness is not considered sufficient to cover any right 

of recovery accruing to the Federal Government. For this 

reason, a letter of undertaking by the main subcontrac

tors is obligatory in trading transactions.

The wording of the subcontractor’s letter of undertaking 

reflects the fact that there is no direct contractual re 

lationship between the subcontractor and the foreign 

buyer. For this reason, the subcontractor’s reporting 

duties and coliability are a priori confined to its share  

in the delivery transaction in contrast to standard letters 

of undertaking. In view of these restrictions to the word

The exporter is required to sign a letter of undertaking in 

connection with each buyer credit guarantee. In certain 

cases, a subcontractor’s letters of undertaking may also 

be necessary. Many questions arise with respect to the 

significance and specific content of these letters.

Part I of this brochure describes the purpose of the letter 

of undertaking and subcontractor’s letter of undertaking. 

Part II contains answers to detailed questions which are 

frequently asked about the specific elements of these 

 letters.

i. general information

what is the purpose   
of the letter of undertaking?
With every export transaction for which the Federal 

Government provides buyer credit cover, the letter of 

undertaking integrates the exporter in the contractual 

relationship between the bank and the Federal Govern

ment. It sets out the requirements which the exporter 

would also need to observe in the case of a supplier 

 credit guarantee. This means that when an exporter 

 utilises a buyer credit covered by a guarantee from the 

Federal Government to finance its business it is placed  

in the same position that it would also have if it granted 

its customers the credit terms itself and covered the 

transaction with a supplier credit guarantee granted by 

the Federal Government. As the exporter is included in 

this way, it is also possible for the Federal Government  

to assume abstract liability for indemnification, which  

in particular is independent of any disruptions or errors 

in the execution of the export transaction. The abstract 

nature of the buyer credit cover makes a crucial contribu

tion to banks’ willingness to provide finance.
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in what cases is a  
letter of undertaking required?
The Federal Government is only willing to provide  an 

export credit guarantee for loans if it is in the interests of 

the  German exporter for the transaction to be financed.  

This is expressly stated in the letter of undertaking. For 

this reason, the German exporter must submit a letter  

of undertaking for every transaction subject to buyer 

 credit cover regardless of whether it has applied for 

export credit cover from the Federal Government or not. 

can the wording of the letter of 
undertaking be modified in individual cases? 
The wording of the letter of undertaking is generally 

applicable and binding. It is not possible to delete or 

modify individual parts of the wording. 

what is meant by “obligation to indemnify 
on first written demand”?
If any of the requirements provided for in the letter of 

undertaking are breached, the exporter is required to 

indemnify the Federal Government in accordance with  

its duty of compensation under the buyer credit cover 

“on first written demand”. This means that in the event of 

a claim the exporter and not the Federal Government 

must pay the compensation to the bank.

Despite the inclusion of the words “on first written 

demand”, a (possible) payment obligation on the part of 

the exporter cannot ultimately be likened to a guarantee 

in the customary sense. This is already reflected in the 

wording of the letter of undertaking or subcontractor’s 

letter of undertaking, which provides for various restric

tions. In any case, the Federal Government assumes that 

the facts of the matter would be clarified before any 

claims were asserted against the exporter.

ing, the subcontractor’s letter of undertaking is also used 

in cases in which the German exporter is the subcontrac

tor of a nondomestic main exporter.

 

what risks does the letter   
of undertaking involve?
The letter of undertaking does not entail any additional 

requirements over and above those applicable to sup

plier credit cover. Accordingly, the exporter does not ex 

pose itself to any additional risks by signing the letter  

of undertaking if it executes the export transaction with 

all due care and in accordance with the terms of the 

 contract. 

when does liability under the   
(subcontractor’s) letters of undertaking
expire?
Liability under the (subcontractor’s) letters of under

taking expires upon the discharge of the buyer credit 

cover, i.e. normally upon full repayment of the guaran

teed loan receivable. It is not possible for the duration  

of the (subcontractor’s) letters of undertaking to be 

 shortened in individual cases. However, it should be 

noted that in accordance with the individual clauses  

the liability of the exporter/subcontractor may expire  

at a substantially earlier stage. Thus, liability arises on 

account of defective performance of the delivery/service 

contract in accordance with Number 5 of the letter of 

undertaking or the subcontractor’s letter of undertaking 

only in cases in which the foreign debtor actually holds 

warranty claims against the vendor. Upon the expiry of 

the contractual or statutory warranty period, the Federal 

Government no longer has any right of recovery under 

Number 5 of the letter of undertaking. The duty to dis

close any circumstances constituting an increase of risk 

in accordance with Number 1.b) applies only until full 

 disbursement of the loan, meaning that the exporter 

itself is not required to monitor the financing transaction 

once the export transaction has been executed and the 

final loan instalment paid.
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No separate letter of undertaking is required from an 

intermediate company operating on behalf of the buyer 

(e.g. an EPC contractor). In this case, the German ex 

porter must submit a subcontractor’s letter of under

taking. 

ii. special questions and answers

LU = Letter of undertaking

SLU = Subcontractor’s letter of undertaking

why does the federal government  
require information from the exporter  
(or, where applicable, the subcontractor)  
on the export transaction, its progress  
and any aggravation of risk?
(number 1 lu and slu)
Naturally enough, the exporter is the party most familiar 

with the export transaction and is therefore the main 

source of information not only for the bank but also  

for the Federal Government on the transaction for which 

the Federal Government has been asked to provide an 

export credit guarantee. All the information furnished – 

particularly also in connection with the submission of 

the documents on which payment depends – must be 

free of any errors or omissions.

Prompt notification of any riskaggravating factors during 

the loan disbursement period allows the Federal Gov

ernment to intervene and limit the scope of cover under 

the buyer credit guarantee among other things, by ex 

cluding from the cover those loan amounts which have 

not yet been paid out provided that the corresponding 

deliveries have not yet been executed. In this way, the 

Federal Government is able to cap its risk under the  

buyer credit guarantee.

Thus, for example, if the borrower refused to repay  

the loan due to alleged defects in the performance of  

the delivery/service contract (Number 5 of the letter of 

undertaking and subcontractor’s letter of undertaking), 

the Federal Government would never rely solely on the 

buyer’s arguments without first ascertaining their jus

tification but would initially determine whether the 

exporter/subcontractor was liable under the terms of  

the warranty. Only if there were substantiated evidence 

pointing to the existence of such liability would the 

 Federal Government consider whether it held any re 

covery claims against the exporter, in which case it  

would also take due account of any arguments sub

mitted by the exporter. Thus, in the case of any doubt, 

the bank would initially receive indemnification under 

the buyer credit guarantee. Only then would the Federal 

Government assert possible recovery claims against the 

exporter after clarifying the legal and factual situation  

to a sufficient degree.

To date, Number 5 (letter of undertaking and subcon

tractor’s letter of undertaking) has not had any practical 

relevance. As loan contracts are typically abstract in 

nature, no claims based on the export transaction can  

be legally raised against the repayment obligation. 

what factors must be observed if a german  
exporter supplies the ultimate foreign buyer  
via a further non-domestic company? 
In this case, a (subcontractor’s) letter of undertaking  

is required from the German exporter and, in principle, 

also a letter of undertaking from the nondomestic com

pany. If the nondomestic company is associated with  

the exporter in economic terms (e.g. it is a subsidiary), 

the German exporter can assume liability by completing 

a special form.
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what notification duties must be observed 
under the (subcontractor’s) letters of 
undertaking?
(number 1 lu and slu)
A distinction must be drawn between the obligation to 

completely and correctly describe the export transaction 

(Number 1.a.), to report any riskaggravating factors  

to the Federal Government (Number 1.b) and to inform 

the Federal Government of the current progress of the 

export transaction and other factors which may be of 

relevance for the buyer credit guarantee.

The duty towards the vendor and the financing bank  

to completely and correctly describe the export trans

action (Number 1.a) applies only in the period during 

which an application for buyer credit cover is made and 

processed. The duty to report any riskaggravating fac

tors (Number 1.b) expires upon full disbursement of  

the loan. On the other hand, the reporting duty towards 

the Federal Government (Number 1.c) applies through

out the entire term of the loan but arises only when  

a  cor responding inquiry is received from the Federal 

 Gov ernment.

what limits are there on the duty to  
completely and correctly describe the  
export transaction if the notifying company 
itself has not applied for any cover from  
the federal government?
(number 1.a lu and slu)
In this case, the Federal Government expects the ex 

porter to answer any questions asked by the bank sub

mitting the application free of any errors or omissions 

and to revise the answers submitted to the bank in the 

event of any subsequent changes. However, it is not 

necessary for the exporter to proffer this information 

un less it receives a corresponding inquiry from the 

financ ing bank. The same thing applies to subcontrac

tors with respect to the subcontractor’s letter of under

taking.

under what conditions is the federal govern -
ment able to claim indemnification in cases 
in which the exporter (or the subcontractor) 
fails to comply with its duty to provide 
 information and to correct any information 
already submitted during the application 
procedure?  
(numbers 1 and 2.a. lu and slu)
Liability on the part of the exporter (or subcontractor) 

 arises only if the buyer credit guarantee is granted on  

the strength of incorrect or incomplete information such 

that, had the Federal Government been aware of the 

actual and full facts of the matter, it would not have 

 granted any cover.

In addition, the exporter/subcontractor must be in 

 breach of a duty of care (“aware or reasonably expected 

to be aware”): What is decisive in this case is that the 

employees of the exporter (or subcontractor) respon

sible for the export transaction in question were aware 

or, on the assumption that the business structure are 

properly organised, could be reasonably expected to 

have been aware of the error or omission in the infor

mation.

As a fundamental principle, each party submitting in 

formation is liable only for any breach of duty of its own 

employees.

may the federal government assert claims 
against the exporter (or the subcontractor)  
in all cases in which the latter fails to 
observe its duty to notify the federal 
government of any aggravation of risk or 
otherwise fails to submit information?
(numbers 1.b and 1.c lu, number 2.b lu and slu)
No. Claims for indemnification can only be submitted if 

there is a causal link. In other words, the breach of duty 

on the part of the exporter must have caused the claim  
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what is the situation if the debtor refuses  
to repay the loan on the grounds of defective  
or incomplete performance of the delivery 
or service contract? 
(number 5 lu and slu)
Under supplier credit cover, the exporter does not re 

ceive any indemnification if the foreign buyer’s com

plaints are justified (Art. 5 Paragraph 2, Sentence 2 GC 

(G)). Rather, the onus is on the exporter to prove that it  

is actually entitled to claim payment. For this reason,  

the Federal Government has a right of indemnification 

against the exporter under the letter of undertaking (and 

the subcontractor’s letter of undertaking) if the foreign 

buyer refuses to repay the loan on the grounds of defec

tive or incomplete performance of the delivery or service 

contract.

However, this occurs only rarely in practice as the  debtor 

generally accepts the abstract nature of the loan, mean

ing that the claims held by the bank are honoured not

withstanding the defective or incomplete performance  

of the delivery or service contract.

In any case, the Federal Government will generally com

pensate the bank and only then assert recovery claims 

against the exporter. In this case, it would also take 

account of any counterarguments on the part of the 

exporter.

what must be observed if the loan is dis-
bursed in the form of progress payments?
(number 6 lu and slu)
In the case of delivery contracts for which progress pay

ments are stipulated, there is a heightened risk of dis

ruptions in the delivery affecting the repayment of the 

loan. This risk would be borne by the Federal Govern

or must be expected to cause it. In the absence of any 

causal link between the breach of duty by the exporter 

and the claim under the buyer credit guarantee, the 

Federal Government cannot assert any claims against 

the exporter (or the subcontractor).

can the federal government limit its claim  
for indemnification in favour of the exporter? 
(number 3 lu and slu)
Yes. Number 3 reflects the principle of reasonableness. 

This means that the Federal Government may only assert 

claims under the letter of undertaking which are reason

able in the light of the exporter’s breach of duty. The 

Federal Government is free to decide at its own discre

tion whether to assert any claims against the exporter 

under the letter of undertaking. A comparable provision 

also applies to supplier credit cover (Art. 16 (4) GC (G)).

what happens if an export transaction  
has arisen on account of bribery? 
(number 4 lu and slu)
The Federal Government is not permitted to provide  

any cover for export transactions arising as a result of 

 bribery. During the application procedure for supplier 

credit cover the exporter must also declare that the 

transaction has arisen or will arise without any bribery. If   

this declaration subsequently proves to be untrue, the 

Federal Government will be relieved of any liability in  

the event of a claim and the premium paid will be forfeit.

For this reason, the letter of undertaking (and the sub

contractor’s letter of undertaking) includes a correspond

ing provision as the Federal Government is obviously not 

willing to support any finance for an export transaction 

which has arisen as a result of bribery.
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ment as the provider of cover for the loan. Accordingly, 

the exporter is also liable in cases in which it would not 

receive any indemnification itself under export credit 

cover (manufacturing risk cover in this case).

Even under manufacturing risk cover, indemnification 

claims would only arise provided that certain conditions 

specified in greater detail in the General Terms and Con

ditions were satisfied. Whether the exporter has actually 

taken out manufacturing risk cover from the Federal 

Government in this specific case is irrelevant.

Number 6 applies only if the “progress payments” option 

is actually selected in the loan agreement and docu

mented in the buyer credit guarantee (as a special con

dition).

what particular factors must be observed in  
connection with consortia and joint ventures? 
(number 7 lu)
If the contractual partner of the foreign buyer is a consor

tium or joint venture, the lead manager of the consortium 

(or a representative of the members of the joint venture) 

must submit the letter of undertaking on behalf of the 

other consortium members.

Although all parties are jointly liable towards their buyer 

under the terms of the applicable contract, their liability 

towards the Federal Government under the letter of 

undertaking is limited to the absolute amount of their 

quota share in the transaction.

This provision also clarifies that the companies that are 

members of a consortium or joint venture are not held 

liable for the breach of duty of other members. If several 

participants are in breach of duty, each company is   

li able only for its own breach (and only up the amount  

of its share quota). If only a single participant has 

 breached a duty, it is solely liable, in which case its 

 liability is also limited to its own share quota.

what is meant by “joint and several liability”? 
(number 9 slu)
This refers to the fact that the Federal Government may  

at its discretion recover the amount owing either from  

the main exporter (“vendor”) or the subcontractor in 

cases in which both parties are required to indemnify  

it for the same amount. Obviously, the Federal Govern

ment can only recover this amount once.
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